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In the incorporation, qualification and statutory representation of corpora- 
tions, The Corporation Trust Company, C T Corporation System and 
associated companies deal with and act for lawyers exclusively. 


The Supreme Court of North Carolina has followed the 
rule laid down by the Delaware Supreme Court in Keller 
et al. v. Wilson & Co., Inc., 190 A. 115, by deciding recently 
that the right to unpaid accumulated dividends is a vested 
right which may not be destroyed by amendment as to non- 
assenting preferred stockholders. (Patterson et al. v. Durham 
Hosiery Mills et al., 200 S. E. 906. See page 392.) 


The Supreme Court of Delaware on April 11 affirmed 
the decree of the Chancellor in Loft, Inc. v. Guth et al., 
2 A. 2d 225, digested in The Corporation Journal, Novem- 
ber, 1938, page 246. 


The State of Kansas has adopted a new “General Cor- 
poration Code,” applicable to domestic corporations, which 
becomes effective June 30, 1939. 


In three states, Ohio, Oklahoma and Texas, courts have 
held recently that Home Owners’ Loan Corporation, incor- 
porated under Federal law, is not to be regarded as a “foreign” 
corporation and may, therefore, sue in the state courts with- 
out being licensed as a foreign corporation. (See pages 398 
and 399.) The Ontario Court of Appeals has ruled that 
The Canadian Broadcasting Corporation, created by Dominion 
law, is “an emanation of the Crown” and therefore immune 
from municipal taxation. (See page 401.) 
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“We have too few transfers,” say some corpo- 
ration officials, “to need a Transfer Agent.” 
Others say, “All our stockholders are intimately 
acquainted so we don’t have to be so particular 
about our stock records,” or “We don’t need a 
Transfer Agent now while our business is just 
getting started maybe later.” 


If only conditions would remain always the 
same! 


But they don’t. 


Expansion, merger, entrance of new share- 
holders through retirement or death of others, 
disagreements among the originally friendly 
owners of the stock then the way stock 
records have been kept does make a difference! 


Appoint a good Transfer Agent for your com- 
pany’s stock now while all is easy and it will 
pay when things are harder. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regulation, 
or taxation of business corporations. It will be mailed regularly, 
postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, 


a special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys ——_- 
complete up te 
offi baaieetien and 
data for use in incorpo- 
ration or qualification in 
any jurisdiction; 


—for attorneys file all 

papers, hold incorporators’ 

a and perform all 

other clerical steps neces- 

sary for incorporation or 

ae in any juris- 
on; 


—under direction of attor- 
neys furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any juris- 
diction; 


—keep attorneys informed 
of all state taxes to pe pete 
and reports to be filed by 
his client corporation in 
the state of incorporation 
and any states in which it 
may qualify as a foreign 
corporation. 


1329 
Wilmington, 100 West 10th St. 


The Corporation Trust Company, in- 
corporated under the wr Law of 
New York, and The Corporation 
Trust Company, inecspesetan under 
the Trust Company w New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
ties of corporations; 


—actas _ of ——- 
Escrow or 

tary for Bionpunivetion Con 
mittees. 


The associated companies’ loose-leaf service division 


NEW YORK CHICAGO 
EMPIRE STATE BLOG. 205 W. MONROE ST. MUNSEY BLOG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 
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Albany, Atlanta, Baltimore, Boston, Buffalo, Cincinnati, 
Cleveland, Columbus (0.), Dallas, Denver, Detroit, 
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Minneapolis, Newark (N. J.), New Orleans, Philadelphia, 
Pittsburgh, Richmond, Rochester, St. Louis, 
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The Selection of a Corporate Name 


In the organization of a corpora- 
tion the choice of the name by 
which it is to be identified fre- 
quently presents a real problem. 
In many states the existing domestic 
corporations and the qualified for- 
eign corporations are so numerous 
that the selection of a name not 
“deceptively similar” to that of an 
existing or qualified company de- 
pends much upon the ingenuity of 
the one charged with selecting or 
coining it. 

Usually, it is wisest to choose 
a name which at least appears to 
be unique, so that any difficulties 
which may arise when qualifying 
in a foreign state may be reduced 
to a minimum. 


One point to be considered is 
whether the name selected implies 
activities which the corporation 
will never carry on. Experience 
has shown that this rule often is 
not given the consideration it 
deserves. 


The Federal Trade Commission, 
under authority granted it in the 
Federal statute creating it, has on 
numerous occasions ordered the 
_discontinuance of names or por- 
. tions of names, the use of which it 

regards as “unfair or deceptive.” 


For instance, if a corporation is 


to engage solely in the sale and 
distribution of goods, and the com- 


pany is not in fact engaged in the 
manufacture of the goods and has 
no ownership or control of any mill 
or plant engaged in the manufac- 
ture of the goods it sells, then the 
use of the words “Mills” or “Mill- 
ing,” “Manufacturer” or “Manu- 
facturing” in a corporate name is 
objectionable, because a false in- 
dication is given to the purchaser 
that he is dealing direct with the 
manufacturer of the goods he buys 
and that the purchaser is making 
a saving of a middleman’s profits 
by direct dealing, when this is not, 
in fact, the case. In numerous in- 
stances, stipulations to cease and 
desist in such practices have been 
entered into under such circum- 
stances.’ 


The various types of names to 
which exceptions have been taken 
by the Commission are so numerous 
that only a few additional examples 
may be given: “Knitting Mills” 
in name, where no factory was 
owned; “Laboratories” in name 
where no research or clinical tests 
were carried on and the place where 
the preparation was compounded 
was not a laboratory, and the use 
of “Printing” in a corporate name 
by a corporation selling stationery 
supplies when it did not print the 
forms, tags, cards or sales books 
sold by it.? 


*CCH Trade Regulation Service, § 505.5121. 
*CCH Trade Regulation Service, J 505.5106a, 505.5110, 505.5122b. 
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Domestic Corporations 


Delaware. 


Chancellor overrules demurrer alleging laches or acquiescence on 
part of complainant stockholder in attempting to enforce its rights, 
where evidence showed negotiations with defendant corporation over 
the period of almost three years which elapsed between the filing of 
the amendment and of the bill of complaint, with a view of settling 
the stockholder’s claims. In Keller et al. v. Wilson & Co., Inc., 190 
A. 115, (The Corporation Journal, December, 1936), the Delaware 
Supreme Court ruled that a vested right to accrued dividends may 
not be destroyed by amendment of the charter of a Delaware com- 
pany as to dividends accrued up to the time of the adoption of the 
amendment. In Romer et al. v. Porcelain Products, Inc., 2 A. 2d 75, 
(The Corporation Journal, October, 1938), the Chancellor concluded 
that an amendment of the type condemned in Keller et al. v. Wilson 
& Co., Inc., is not void absolutely—that it would be binding if 
adopted unanimously and that a stockholder’s delay of more than 
four years in asserting rights under such an amendment must be 
regarded as inexcusable and result in the dismissal of a bill seeking 
to establish such rights. In a more recent case, the Chancellor over- 
ruled a demurrer of Wilson & Co., Inc., to a stockholder’s bill, where 
the demurrer alleged laches or acquiescence on the part of the stock- 
holder in attempting to enforce its rights. There, however, the evi- 
dence showed that, although a few days less than three years had 
elapsed between the time when the amendment was filed and the 
date the bill of complaint was filed, the stockholder had on a number 
of occasions during that period contacted the corporation and endeavored 
to negotiate a settlement of the stockholder’s claims. These negotia- 
tions were begun within a month after the adoption of the amend- 
ment and continued for more than two years and a half, when they 
were abandoned as futile. Concluding his opinion, the Chancellor 
said: “Whatever the facts may disclose at a later stage of this case, 
under the present circumstances I do not feel that it can be said, as 
a matter of law, that the complainant clearly intended to waive its 
rights against the defendant; or that the defendant, or anyone else, 
was in any way misled to its disadvantage by the delay in filing this 
bill.” Bay Newfoundland Co., Ltd. v. Wilson & Co., Inc., 4 A. 2d 668. 
Christopher L. Ward, Jr., of Wilmington, for complainant. Edwin 
D. Steel, Jr., of the office of Hugh M. Morris of Wilmington, for 
defendant. 


Kansas. 


President, of corporation whose charter had been forfeited, held 
personally liable on note he signed, subsequent to the forfeiture in 
the name of the company as its president. Defendant, the president 
of a Kansas company whose charter had been forfeited, subsequent 
to the forfeiture signed a promissory note to the order of the plaintiff 
in the company’s name, followed by his signature as president. The 
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Supreme Court of Kansas upholds a judgment for the plaintiff against 
the defendant as an individual, citing decisions to the effect that 
upon the forfeiture of the charter of a corporation it ceases to exist 
and it thereafter has no power to do anything or to authorize anyone 
to do things for it, and reaching the conclusion that one who signs 
a promissory note as president of a nonexisting corporation is liable 
personally in an action on the note. Black, Sivalls & Bryson, Inc. v. 
Connell, 86 P. 2d 545. J. B. McKay of El Dorado, for appellant. 
Lu Rodgers of El Dorado, for appellee. 


Louisiana. 


os CO OVE ee ae 


Stockholders of liquidated corporation, to whom its assets have 
been distributed, are liable for corporate debts up to the amount of 
assets received. A creditor of defendant corporation brought this 
action against the company and its stockholders. The corporation 
had previously been dissolved by liquidation and its assets divided 
among the stockholders. Service was not had upon the company 
and had been obtained against only two of its three stockholders. 
These filed an exception in the lower court of no right or cause of 
action to plaintiff’s petition, which was sustained by the trial judge. 
The basis of the exception was that, as stockholders, the defendants 
served were not personally liable for the debts of the corporation and 
that plaintiff’s only remedy was to proceed against the corporation. 
The Court of Appeals of Louisiana, Orleans, said: “We cannot agree 
with the contention, since the Supreme Court has definitely decided 
to the contrary in Fudickar v. Inabnet, 176 La. 777, 146 So. 745. There 
it was held that, where a corporation or its liquidators, upon a dis- 
solution of the corporation, distribute the corporate assets among its 
stockholders without having paid all of its creditors, the latter have 
a direct action against those stockholders (up to the amount of the 
assets received by them) for the amount of the debt in view of Sec- 
tion 27, 45, 46 and 57 of Act No. 250 of 1928 and Arts. 21 and 3183 of 
the Civil Code.” The judgment appealed from was, therefore, reversed 
and the case remanded. Stock v. E. A. Fabacher, Inc. et al., 185 So. 48. 
William F. Stock, in pro. per. Legier, McEnerny & Waguespack, 
of New Orleans, for appellees Leon Greenblatt and Marcus E. 
Rosenthal. 


ree US elle lr SS) )3hOoU 


New York. 


Subscription and payment for stock neld to constitute a sufficient 
consideration for the execution of a contemporaneous agreement to 
redeem the stock. Defendant was president of a corporation, and to 
induce plaintiffs’ testator to subscribe for 50 shares of the corpora- 
tion’s stock and to pay therefor, defendant agreed he would redeem 
the shares within thirty days from August 1, 1931, at par and accrued 
dividends, if the corporation itself did not redeem the stock on or 
before that date. No redemption was effected by the company and, 
upon the testator’s demand, defendant had refused to redeem. The 











North Carolina. 
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Supreme Court, New York County, rendered judgment in defend- 
ant’s favor. Upon appeal, the Appellate Division, First Department, 
ruled that subscription and payment for stock constitute sufficient 
consideration for the execution of a contemporaneous agreement to 
redeem stock and that these conditions existed in this case. A judgment 
for plaintiffs was therefore directed. Anna Levine and Meyer Kreeger, 
as executors of the estate of Nat Levine v. Maurice Konheim, New 
York Supreme Court, Appellate Division, December 2, 1938. Com- 
merce Clearing House Court Decisions Requisition No. 205842. Harold 
S. Lynton, of counsel (Meyer Kreeger with him on the brief, attorney) 
for appellants. Myron Butler of counsel (Isidore Siegeltuch with 
him on the brief; Siegeltuch & Butler, attorneys) for respondent. 


Distribution of shares owned by corporation upon its liquidation 
held not to be a sale to its shareholders but merely a distribution by 
operation of law. Defendant corporation, owning certain shares in 
a corporation of which it and plaintiff were. the sole shareholders, 
had contracted with plaintiff not to sell the shares unless they were 
first offered to plaintiff. As defendant was about to be liquidated, 
and contemplated transferring the shares owned to its own stock- 
holders, plaintiff sought an injunction to restrain the distribution as 
being in violation of the contract between it and defendant. The 
United States District Court, Southern District, New York, denied 
the motion for the injunction, ruling that there was no sale involved 
in the transfer but merely a distribution by operation of law. E. J. 
Du Pont de Nemours & Co., Inc. v. Pathe Film Corporation, 25 F. Supp. 
850. William H. Button (Lowell M. Birrell, of counsel) of New 
York City, for plaintiff. Phillips & Nizer (Louis Nizer, Robert S. 
Benjamin, Arthur B. Krim and Sidney Freidberg, of counsel) of New 
York City, for defendant. 


Right to unpaid accumulated dividends held a vested right which 
may not be destroyed by amendment as to non-assenting preferred 
stockholders. Plaintiffs were holders of defendant company’s six 
per cent cumulative preferred stock, upon which certain dividends 
had accrued and remained unpaid, who had not consented to a pro- 
posed plan recommended by the board of directors. Under the plan 
the company offered to purchase one-third of the cumulative pre- 
ferred stock at $30 per share and to issue a new Class A six per cent 
cumulative preferred stock share for share in exchange for the unsold 
stock and also to issue to the preferred shareholders, in complete 
satisfaction of all dividends accrued and unpaid upon the old pre- 
ferred stock, two shares of the company’s non-par value Class B 
stock for each share of the old preferred stock sold to the company. 
Plaintiffs contended the plan violated their vested rights with refer- 
ence to accrued and accumulated dividends on their preferred stock. 
The Supreme Court of North Carolina upheld the plaintiffs, saying: 
“We think the plaintiffs have here a vested property right, of which 
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they may not be divested without due process of law.” The court 
affirmed a judgment making permanent a temporary order restrain- 
ing the company and its directors from declaring for payment divi- 
dends on the corporate stock until the payment or discharge of 
accrued dividends on the preferred stock of the non-assenting stock- 
holders. Patterson et al. v. Durham Hosiery Mills et al., 200 S. E. 906. 
Commerce Clearing House Court Decisions Requisition No. 211245. 
William W. Sledge and Fuller, Reade, Umstead & Fuller of Durham, 
for appellants. A. W. Kennon, Jr., of Durham, and J. C. B. Ehringhaus 
of Raleigh, for appellees. R. O. Everett of Durham, for intervening 
appellees. 


Pennsylvania. 


Bill of receiver of corporation, seeking to cancel satisfaction of 
mortgage, executed by company prior to receivership, dismissed, 
where bill failed to show debt existing between mortgagor and cor- 
poration. The executrix of an estate had executed a mortgage to 
several individuals and corporations, one of which was a corporation 
of which plaintiff was ancillary receiver. Prior to plaintiff’s appoint- 
ment as receiver, the board of directors of his corporation had adopted 
a resolution declaring that the company had acquired its interest 
in the mortgage without consideration and directed its officers to 
release of record this portion of the mortgage, which was done. 
Plaintiff filed this bill, as receiver, to have the satisfaction of the 
mortgage cancelled and set aside, upon the ground that the directors 
had acted in fraud of the creditors of the company, which was in- 
solvent at the time. As the plaintiff, in his pleadings, failed to show 
the nature and character of the obligation alleged to have been 
owing by the decedent to the corporation, or the specific facts and 
circumstances under which the debt arose, the Supreme Court of 
Pennsylvania concluded that the bill was defective and ordered it 
dismissed. Compton v. Heilman et al., 1 A. 2d 682. A. J. White 
Hutton of Chambersburg and George L. Reed of Harrisburg, for 
appellant. Edmund C. Wingerd of Chambersburg, for appellee 
Diehl. John McD. Sharpe of Chambersburg, for appellee Heilman. 


Foreign Corporations 


Arkansas. 


Foreign insurance company, soliciting insurance and forwarding 
policies by mail from home office in another state held not to be 
doing business in Arkansas. Appellant, a Florida insurance company, 
solicited insurance of individuals in Arkansas by means of circular 
letters. Policies were also forwarded by mail from the home office 
of the company, which had no Arkansas office, and no property or 
designated agent in that state. The Arkansas Supreme Court ruled 
appellant’s activities constituted interstate business and not the 
carrying on of intrastate business. Evidence submitted by the State, 
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tending to show solicitation of insurance in Arkansas in a single 
instance on behalf of the company by an alleged agent of appellant, 
who was unknown to the company and not authorized by it, was 
rejected by the court as evidence of intrastate activity on its part. 
Standard Mutual Benefit Corporation v. State,* Arkansas Supreme 
Court, December 12, 1938. Commerce Clearing House Court Deci- 
sions Requisition No. 207020. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Arkansas volume, page 521. 


Kentucky—Delaware. 


Court of Appeals of Kentucky applies Kentucky statutory provi- 
sions relative to rights of dissenting stockholders to stockholder of 
Delaware company whose entire assets, located in Kentucky, were 
sold to individual there. Two officers of appellee Delaware corpora- 
tion, with its only asset, a printing plant, located in Kentucky, were 
alleged to have transferred to one of them title to the plant without 
consideration and without notice to the stockholders, of which appel- 
lant was one. Subsequently, this officer conveyed the plant to another 
person at an alleged inadequate consideration, also without notice 
to the stockholders. Appellant, alleging the corporation was and 
always had been solvent, sought an accounting and the appointment 
of a receiver to hold the plant and protest his rights. The chancellor 
refused to appoint a receiver and the appeal to the Court of Appeals 
of Kentucky was from the order refusing to appoint the receiver. 
This judgment was affirmed, the court regarding Sec. 883b-3, Kentucky 
Statutes, as applicable, and providing sufficient relief to appellant, 
inasmuch as under it appellant, as a dissenting stockholder, was to 
be regarded as entitled to a judgment for the market value of his 
stock. Woods v. Consolidated Newspapers et al., 122 S. W. 2d 112. 


John T. Murphy of Covington, for appellant. J. Lyter Donaldson of 
Carrollton, for appellees. 


Minnesota. 


Process set aside when made upon president of unlicensed foreign 
corporation temporarily within state, where corporate business in 
state was not local but was connected with interstate commerce. 
Service of process upon defendant foreign corporation, not licensed 
in Minnesota, which it moved be quashed, was made in Minnesota 
upon its president while he was temporarily within the state. 
Defendant owned no property in the state, had no agent therein for 
the service of process, maintained no office and no officer or agent 
resided in Minnesota. Orders received from Minnesota by mail, 
telegraph or telephone were filled by defendant from Washington, 
D. C., by shipment from that point direct to jobbers and distributors. 
The United States District Court, District of Minnesota, Third Divi- 
sion, concluded that “upon delivery of the merchandise in Minnesota, 
the duties of the defendant in relation thereto ceased. The business 
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of the defendant with its distributors was not local, but was con- 
nected with interstate commerce.” “Officers of a corporation tempo- 
rarily within a state, in an attempt to compromise claims against 
the corporation, do not show the requisite presence of the corpo- 
ration to subject it to the local jurisdiction.” Service of process 
was therefore set aside. Truck Parts, Inc. v. Briggs Clarifier Co., 
25 F. Supp. 602. Stone, Manthey & Montague of Virginia, Minn., 


for plaintiff. Junell, Fletcher, Dorsey, Barker & Colman of Minne- 
apolis, for defendant. 


New Jersey. 


A foreign corporation which is licensed to do business in New 
Jersey is not required to give security for costs in an action brought 
by it in New Jersey. Defendants, being sued by a New York cor- 
poration which was licensed to transact business in New Jersey, 
where it had its factory and a resident agent upon whom process 
might be served, applied for security for costs. Their motion was 
denied by the Court of Chancery, which said: “Whether or not 
security should be given does not depend upon citizenship or legal 
domicile, but upon residence. In connection with the attachment 
act, a foreign corporation doing business in this state pursuant to 
license issued under our laws, and having a place of business here 
and an officer resident here upon whom process may be served, is 
considered a resident of New Jersey. Brand v. Auto Service Co., 
75 N. J. Law 230; Mellor v. Edward V. Hartford, Inc., 106 N. J. Law 
574. The same rule may be used in respect to security for costs. 
Complainant is not a non-resident ; defendants are no more apt to be 
defeated of their costs than if the complainant was incorporated 
under the laws of this state. The motion is denied.” M. J. Merkin 
Paint Company v. Samuel Riccardi et al., New Jersey Chancery Court 


February 2, 1939. Commerce Clearing House Court Decisions Requisi- 
tion No. 210809. 


New York. 


Foreign corporation, conducting transcontinental airline system, 
maintaining business office in state, ruled subject to suit where one 
of two plaintiffs was a resident, although cause of action arose in 
another state. Plaintiffs, one a resident of New York, and her 
brother, a resident of Minnesota, instituted this action in New York 
to recover for the wrongful death of their brother, who was killed 
when one of defendant’s airplanes crashed near Salt Lake City, 
Utah. Defendant appeared specially, challenging the jurisdiction 
of the court. The New York Supreme Court, Appellate Division, 
First Department, however, ruled in favor of the maintenance of 
the suit upon facts showing that defendant maintained an office in 
New York City which it led the public to believe was the eastern 
point of origin and termination of a flight. While a New Jersey 
airport was used, defendant also availed itself of a New York air- 
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port when landing at the New Jersey point was inadvisable because 
of weather or other conditions. A fully equipped waiting room 
was maintained in connection with the New York Office and pas- 
sengers transported by automobile to the airports. “Thus,” said 
the court, “defendant does far more than merely solicit business 
in this city. Consequently, it is subject to service of process here.” 
“In the present case, one of the two plaintiffs is a bona fide resident 
of this State, and was a resident when the cause of action arose. 
Residence of a plaintiff is one of the important factors to be consid- 
ered.” Jensen et al. v. United Air Lines Transport Corporation,* 8 
N. Y. S. 2d 374. Debevoise, Stevenson, Plimpton & Page (Robert 
G. Page, of counsel; Carl McGowan, on the brief), of New York 
City, for appellants. Malcolm G. Bibby (John F. Ward, of counsel; 
Joseph F. Murray, on the brief), of New York City, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 256. 


Ohio. 


Home Owners’ Loan Corporation, incorporated under Federal law, 
being neither a domestic nor a foreign corporation under the Ohio 
statutes, may sue in the state courts without being licensed as a 
foreign corporation. The Court of Appeals of Ohio, Lucas County, 
has ruled that Home Owners’ Loan Corporation, organized under 
the laws of the United States, is not to be regarded as either a 
domestic or a foreign corporation under the laws of Ohio and need 
not be licensed to do business there in order to invoke the jurisdic- 
tion of the Ohio courts for the purpose of foreclosing defaulted mort- 
gages. Home Owners’ Loan Corporation v. Sherwin et al., 18 N. E. 
2d 992; appeal dismissed by the Ohio Supreme Court, 134 Ohio St. 
356, 17 N. E. 2d 270. Edward Lamb of Toledo and Lowell M. 
Goerlich of Marion, for appellants. James W. Shocknessy of Cin- 
cinnati, Florence G. Denton of Columbus, and Robert J. W. Meffley 
of Toledo, for appellee. 


Oklahoma. 


Home Owners’ Loan Corporation, incorporated under Federal 
law, held not to be a foreign corporation in Oklahoma. As a result 
of a recent decision of the Oklahoma Supreme Court, that state may 
be added to the list of those which, like Idaho, New York, Ohio and 
Texas, have held that Home Owners’ Loan Corporation, incorporated 
under a Federal law, is not to be regarded as a foreign corporation 
and therefore need not be registered as a foreign corporation in 
order to maintain suit. Severson et al. v. Home Owners’ Loan Cor- 
poration,* Oklahoma Supreme Court, January 31, 1939. Commerce 
Clearing House Court Decisions Requisition No. 210207. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma, page 506. 
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Texas. 


Home Owners’ Loan Corporation is not a foreign corporation 
within the meaning of Article 1529 of the Texas Statutes. In an 
action instituted by Home Owners’ Loan Corporation on a note 
and to foreclose a deed of trust lien, it was contended that the plain- 
tiff was a foreign corporation within the meaning of the statutes of 
Texas and therefore the lower court had erred in rendering judgment 
without proof that plaintiff had secured a permit to do business in 
Texas from the Secretary of State. The Circuit Court of Appeals 
of Texas, El Paso, noted that Art. 1529, Revised Civil Statutes, 1925, 
defines a foreign corporation as one “organized or created under the 
laws of any other State, or of any territory of the United States, or 
of any municipality of such State or territory, or of any foreign 
government, sovereignty or municipality,” and concluded that, since 
the Home Owners’ Loan Corporation was created and organized 
under an Act of Congress, “it is clear that it is not a foreign cor- 
poration within the meaning of Article 1529.” Dodson et ux. v. Home 
Owners’ Loan Corporation, 123 S. W. 2d 435. Claud J. Carter and 
J. R. Cade of San Antonio, for appellants. F. C. Davis, Jessie I. 
Edwards and E. L. Early of San Antonio, for appellee. 


Washington. 


Foreign corporation, although not registered, may defend action 
brought against it. Plaintiff receiver brought this action to recover 
from defendant foreign corporation a sum of money paid to defendant 
by the company for which plaintiff became receiver, on the ground 
that it constituted an unlawful preference. Defendant set up the 
statute of limitations as an affirmative defense and plaintiff con- 
tended defendant was precluded from setting up such a defense by 
reason of the fact that it was not registered as a foreign corporation. 
The Supreme Court of Washington rejected this view, observing: 
“While Rem. Rev. Stat. (Supp.) Sec. 3836-12, prohibits a corporation 
from commencing or maintaining any action without alleging and 
proving it has paid or contracted to pay all fees due the state of 
Washington, there is no statute prohibiting it from defending an 
action merely because no registered agent was appointed by the 
foreign corporation.” Earle v. Froedtert Grain & Malting Co.,* 85 
P. 2d 264. Wright, Jones & Bronson of Seattle, for appellant. J. 
Will Jones of Seattle, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Washington volume, page 1518. 


Taxation 
Alabama. 


“Use tax” section of former Sales Tax Act held valid. On May 
27, 1938, the Montgomery Circuit Court ruled, without written 
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opinion, that Section 2(d) of the Alabama Sales Tax Act (providing, 
in effect, for a “use tax” on goods brought into the state on which 
the sales tax had not been paid), was applicable to towels, barber 
coats, gowns, tablecloths and similar articles, received from the main 
office of plaintiff linen supply company in Georgia by its Alabama 
branches, and rented to Alabama customers within twenty-four hours 
after receipt. (The Corporation Journal, December, 1938, page 278.) 
Upon appeal, the Alabama Supreme Court has affirmed this judg- 
ment by upholding the validity of the tax imposed. National Linen 
Service Corp. v. State Tax Commission, 186 So. 478. Commerce 
Clearing House Court Decisions Requisition No. 209520. (Note: 
Section 2(d) referred to above, was not included in the revision and 
reenactment of the Sales Tax effected by H. B. No. 82, Laws of 1939, 
effective March 1, 1939. The Alabama Legislature, by the enactment of 
H. B. No. 83, Laws of 1939, has provided for a Use Tax, effective 
March 1, 1939.) 
California. 

Provisions for collection of retail sales tax from consumer upheld 
by California Supreme Court. In De Aryan v. Akers, 81 P. 2d 1028, 
the California District Court of Appeals, Fourth Appellate District, 
held invalid section 8% of the Retail Sales Tax Act, requiring that 
“the tax hereby imposed shall be collected by the retailer from the 
consumer in so far as the same can be done.” Upon appeal, the 
California Supreme Court, while affirming the judgment of the lower 
court, nevertheless finds this section to be valid and enforceable. 
Said the court: “The words which we italicize in the first sentence 
of section 8%, viz., “The tax hereby imposed shall be collected by the 
retailer from the consumer in so far as the same can be done,’ must 
be deemed to indicate a reservation only in those cases where so to 
pursue the authority of reimbursement to the retailer would infringe 
the consumer’s existing contractual or other constitutional rights. 
Otherwise his freedom to contract is not embarrassed nor impeded 
by the method of reimbursement as part of the purchase price. It 
must be conceded that the purchase price ultimately is necessarily 
the source from which payment of the tax must be made. The con- 
sumer still has the right to purchase or not at the asked price which 
includes the tax. Any quibbling between the parties, in an attempt 
to differentiate between the purchase price and the tax by reason 
of the separate statement of the amount intended as tax reimburse- 
ment, will not alter the fact that within the purview of the legislative 
enactment the aggregate of the list price and the amount of tax 
reimbursement constitutes the actual purchase price of the com- 
modity.” The court, after observing that “the cases definitely estab- 
lish that the Retail Sales Tax Act of California imposes an excise 
tax on the retailer and not on the consumer,” referred also to section 
9, providing “that the amount collected by the retailer from the 
consumer, in reimbursement of taxes imposed by this act, shall be 
displayed separately from the list advertised in the premises, marked 
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or other price on the sales check or other proof of sale.” As in the 
case of section 8%, the court felt that, “when properly understood 
in connection with the other parts of the act,” the provisions of sec- 
tion 9 were also valid and enforceable. De Aryan v. Akers,* 87 P. 2d 
695. Commerce Clearing House Court Decisions Requisition No. 211303. 
C. Leon de Aryan, in propria persona, for appellant. Roy O. Akers, 
in propria persona, for respondent. U.S. Webb, Attorney General, 
H. H. Linney and James J. Arditto, Deputy Attorneys General, amici 
curiae. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 6286. 


New York. 


State income tax on net income of national banking association 
may be recovered from the receiver as a valid claim, payable out 
of assets. The State of New York sought to recover from the 
receiver of a national banking association a franchise tax assessed 
against the corporation, prior to the receiver’s appointment, under 
Article 9-C of the Tax Law. “The sole issues are whether the State 
of New York had the power to assess the tax on the net income of 
the bank, and whether, even so, this suit may be maintained against 
the receiver for its collection.” The Circuit Court of Appeals, Sec- 
ond Circuit, observed that “it has long been settled law that no 
state may tax a national bank except in accordance with permission 
granted by Congress.” Such permission was found by the court 
in an act of March 25, 1926, 12 U. S. C. A. Sec. 548, which provided 
that the several states may “tax such associations on their net 
income.” “It would be difficult, perhaps impossible, to find language 
which would more clearly grant to the states permission to tax the 
net income of national banks to the banks themselves. The State 
of New York did just that and duly assessed this tax under the 
provisions of its taxing law. We agree with the court below that 
it was a valid tax against the bank itself. Because it is that instead 
of being a tax against the shares merely, it is a valid claim against 
the receiver which is payable out of the assets of the bank as the 
taxpayer.” People v. Loughman,* 100 F. 2d 387. John J. Bennett, Jr., 
Atty. General, (John M. Stull and Hugh Reilly, Assts. to Atty. 
General, of counsel), for the People. Gibboney & O’Brien (Stuart 
G. Gibboney, Morgan J. O’Brien, 2d, and James L. Duncanson, of 
counsel) of New York City, for appellant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 6955. 


Ontario. 


Corporation created by Dominion law operating under the Minister 
of Transport, with its activities subject to approval of the Governor 
in Council, held to be “an emanation of the Crown,” and immune 
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from municipal taxation. In a recent Ontario Court of Appeals 
ruling, The Canadian Broadcasting Corporation prevailed in its 
contention that, as “an emanation of the Crown,” it was entitled to 
immunity from assessment by the City of Toronto as the occupant 
of certain premises within the city. (The Corporation was incor- 
porated by 1 Ed. VIII, ch. 24 (Canada) and “it operates under the 
Minister of Transport, and all of its activities, except the ordinary 
activities, are subject to the approval of the Governor in Council.”) 
Re The City of Toronto and The Canadian Broadcasting Corporation, 
(1938) Ontario Weekly Notes 507. J. P. Kent, K. C., for the City of 
Toronto, appellant. John Jennings, K. C., and R. D. Jennings for The 
Canadian Broadcasting Corporation, respondent. 


Pennsylvania. 





Foreign Corporation Franchise Tax held unconstitutional. On 
April 6, 1939, the 1935 State franchise tax on foreign corporations 
was declared unconstitutional by the Dauphin County Court in a 
proceeding involving the tax of the Columbia Gas & Electric Cor- 
poration of Wilmington. An appeal has been taken to the Supreme 
Court of Pennsylvania. It is expected that the appeal will be heard 
at the May term. 

















Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


New Jersey. Docket No. 449. Newark Fire Insurance Compan 
v. State Board of Tax Appeals and the City of Newark, 193 Atl. 912. 
(The Corporation Journal, January, 1939, page 302.) State Taxation 
—tax on intangible personal property of a domestic insurance com- 
pany. Appeal filed, October 31, 1938. Further consideration of the 
question of jurisdiction postponed to the hearing on the merits, Novem- 
ber 21, 1938. Motion of Sun Oil Company for leave to file brief as 
amicus curiae submitted and the motion denied, March 27, 1939. 
Argued, April 18 and April 19, 1939. 

Texas. Docket No. 748. Ford Motor Company v. Edward Clark, 
Secretary of the State of Texas et al., 100 F. 2d 515. (The Corporation 
Journal, April, 1939, page 376.) State annual franchise tax on cor- 
porations—basis of tax. Petition for certiorari filed, March 15, 1939. 
Petition granted, April 3, 1939. 





* Data compiled from CCH U. S. Supreme Court Service, 1938-1939. 


CO 


The Corporation Journal 


Regulations and Rulings 


CoLoraDo—The Attorney General of Colorado has rendered an 
opinion to the Tax Commission to the effect that taxes on land which 
is taken by the Government under purchase cannot be collected as 
against the Government, even back taxes. The County Assessor will 
have to remove the lands from the assessment roll whether the taxes 
are paid or not, whenever the Government acquires lands. (Colorado 
CT (Corporation Tax) Service, J 24-011.) 

District oF CoLtumBia—The District of Columbia Board of Tax 
Appeals has rendered an opinion holding that a foreign corporation 
which has its principal business office in the District, where its prin- 
cipal officers reside and have their offices, where its general business is 
transacted, its corporate meetings held, its records kept and its policies 
determined, is considered as having acquired a commercial domicile 
in the District; and that this renders the corporation liable for ad 
valorem taxes on its intangibles which have not acquired a business 
situs elsewhere. (District of Columbia CT, J 2430.) 

MinneEsota—Proceedings for the collection of income taxes may 
be begun within six years after the ‘filing of a return, according to an 
opinion of the Attorney General. (Minnesota CT, { 18-021.) 

New Mexico—Sales made to churches and charitable institutions 
are not exempt from the gross income (occupational) tax. (Opinion of 
Attorney General, New Mexico CT, { 78-037.) 

New Yorx—Regulations issued in connection with the New York 
City Sales Tax are printed in full in The Corporation Tax Service, 
New York, pages 5239 to 5283-7. 

NortH Carotina—The Attorney General has advised the Secretary 
of State of North Carolina that the domestication of a foreign corpora- 
tion in North Carolina is voluntary upon its part and that the Secretary 
of State should not accept the filing fee of a foreign corporation under 
protest nor permit the domestication of a corporation under such cir- 
cumstances. (North Carolina CT, ff .420.) 

OxtaHoMa—tThe Attorney General of Oklahoma has given opin- 
ions to the following effect to the Secretary of State. (1) Directors of 
a corporation are officers thereof and one-third of the directors of a 
domestic corporation must be residents of the State of Oklahoma in 
order to comply with its statutes. (2) The filing of a certificate of 
withdrawal by a foreign corporation in the office of the Secretary of 
State, a procedure not authorized by statute, does not have the legal 
effect of cancelling the license issued to the corporation by the Secre- 
tary of State or the current annual license issued to it by the Oklahoma 
Tax Commission. (Oklahoma CT, {ff .406, .409.) 

Vircinta—Under a recent Federal Income Tax Ruling, a pur- 
chaser of real estate in Virginia, in which real estate taxes accrue for 
the entire year on January 1, is not entitled to a deduction for any 
taxes assessed for the first calendar year in which he owns the prop- 
erty, even though by the terms of the contract of sale the taxes are 
apportioned between the vendor and vendee as of the date of sale. 
(Virginia CT, J 2932.) 





The Corporation Journal 


Some Important Matters for 
May and June 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed cal- 
endar of the more important requirements covered by the State Report and Tax. 
Bulletins of The Corporation Trust Company. Attorneys interested in being 
furnished with timely and complete information regarding all state requirements 
in any one or more states, including information regarding forms, practices and 
rulings, may obtain details from any office of The Corporation Trust Company 
or C T Corporation System. 


Arizona—Report to Corporation Commission and Registration Fee 
due during June-—Domestic and Foreign Corporations. 


ARKaNsas—Income Tax Return and Payment due on or before May 
15.—Domestic and Foreign Corporations. 

Returns of Information at the source due on or before May 
15.—Domestic and Foreign Corporations. 


DeLtawarE—Annual Franchise Tax due between April 1 and July 1. 
—Domestic Corporations. 


Dominion oF CanaDA—Annual Summary due on or before June 1.— 
Dominion Companies. 


FLoripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 


Itt1nois—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 


Iowa—Report of Transfers of Stock due on or before July 1.—Domestic 
Corporations. 


Lovuistana—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 
Returns of Information at the source due on or before May 
15.—Domestic and Foreign Corporations. 


Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 


Missouri—Annual Franchise Tax due on or before May 15.—Domestic 
and Foreign Corporations. 
Income Tax due on or before June 1.—Domestic and Foreign 
Corporations. 


Montana—Annual Statement due within two months from April 1. 
—Foreign Corporations. 
Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 


NesrasKaA—Annual Report and Franchise (Occupation) Tax due on or 
before July 1—Domestic Corporations. 
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NevaDa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1.—Domestic and Foreign 
Corporations. 


New Mexico—Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 


New YorK—Annual Franchise (Income) Tax Return (Form 3IT-Article 
9-A, Tax Law) and payment of one-half of tax due on or before 
May 15.—Domestic and Foreign Business Corporations. 


Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 


Ruope IstanD—Corporate Excess Tax due on or before July 1.— 
Domestic and Foreign Corporations. 


TENNESSEE—Annual Privilege (Franchise) Tax Return and Tax (filed 
with and paid to Department of Finance and Taxation) due on 
or before July 1—Domestic and Foreign Corporations. 

Annual Report and Franchise Tax (filed with and paid to 
Department of Finance and Taxation) due on or before July 1. 
—Domestic and Foreign Corporations. 

Annual Excise Tax Report and Tax due on or before July 1. 
—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before July. 
1.—Domestic and Foreign Corporations. 


Unirep States—Second installment of Income Tax due June 15.— 
Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 


Vircin1a—Income Tax due June 1.—Domestic and Foreign Corporations. 


WasHINGTON—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 


West Vircin1a—License Tax Statement due on or before July 1.— 
Domestic Corporations. 
Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 
Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corpora- 
tions whose principal places of business or chief works are 
located in other states. 


Wyominc—Annual Statement and License Tax due on or before July 1. 
—Domestic and Foreign Corporations. 


QO 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


What Constitutes Doing Business. (Revised to March 15, 1939.) 
A 184-page book containing brief digests of decisions selected from 
those in the various states, as indicating what is construed in each state as “‘doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 

section containing citations to cases on the question of doing business such as 

to make the company subject to service of process in the state. 








When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 

representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, -with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced Transfer Agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a Transfer Agent. 





Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 
ployes as statutory representatives are sometimes left defenseless in personal 

damage and other suits. 





A Corporation’s Achilles Heel. Containing the complete text of the 

opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation, completely revised 
to reflect the changes made by the amendments of 1937. 
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For the Lawyer 
Who Wants “the Case in Point’... 


CCH 


INSURANCE LAW REPORTING 
SERVICE with the Insurance Law Journal 


Promptly and accurately, this new CCH Service reports 
to subscribers all new insurance law decisions from the 
higher state and federal courts in four selective units: 
Life—Health—Accident; Automobile; Negligence (other 
than Automobile); and Fire and Casualty. 


Under the ingenious reporting method devised, subscrib- 
ers are flashed advance digests of all current decisions 
in the weekly Insurance Law Journal. Following closely, 
come loose leaf, indexed, ready for use and insertion in 
the “Current Volume” binder of each particular unit, the 
full texts of all pertinent decisions. In addition to swift 
advance information and comprehensive current report- 
ing, decisions from each selective unit are periodically 
reissued in sturdy bound volumes for permanent place- 
ment in the subscriber’s library at no additional cost. 


Attorneys concerned with the shift of precedent and 
change in insurance law will find this new Service brings 
immediate contact with any or all of the fields covered 
by the selective reporting method. Whatever counsel’s 
needs, the convenient CCH INSURANCE LAW RE- 
PORTING SERVICE will help him quickly to find 
“the case in point,” assured that the latest available 
decision is at his fingertips. 


Write for Complete Details 


COMMERCE, CLEARING) HOUSE; ING,, 


Taz Gorporarion Ruse lomPany, 


WASHINGTON CHICAGO New Yor«k 
MUNSEY BLOG. 205 W. MONROE Sr. EmpPiReE STATE BLOG. 
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In 
what 


state 

would you 
have advised 
incorporation? 


“My clients,” writes an Ohio lawyer, “are going to 
incorporate a new business. A substantial part of the 
business will be here in Ohio, the remainder in 
Pennsylvania and Oklahoma. 


“I want to make a comparison of the tax structures 
in those three states—franchise tax, income tax (if 
any), personal property tax upon shares of the corpo- 
ration, and any other taxes that may be levied by any 
one of the three states, including inheritance tax 
levied upon the shares of the corporation upon the 
death of an owner of its stock. 


“Can you furnish me with the information on which 
to make such a comparative analysis?” 


We could, we did—the data compiled from official 
sources—and the attorney was then able to advise the 
incorporation of his clients in the one best state. 


We can help you when similar circumstances arise. 
It enables you to make your decisions on exact official 
information instead of guess. 
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